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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC19-00283 
CASE NAME: SHI VS. IASCO FLIGHT TRAINING 
HEARING ON MOTION TO COMPEL RE IASCO'S SECOND SET OF DISC. RESPONSES 
FILED BY TIANSHU SHI, FENGJU ZHU 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00283 
CASE NAME: SHI VS. IASCO FLIGHT TRAINING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON MOTION TO EXTEND STAY OF UNLAWFUL DETAINER 
FILED BY SAVIOUR AZZOPARDI 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 2/11/21. 
 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 4.  TIME:  9:00   CASE#: MSC20-01824 
CASE NAME: BOYER VS. GLOBAL RISK SOLUTIONS 
HEARING ON MOTION FOR PROTECTIVE ORDER STAYING DISCOVERY 
FILED BY GLOBAL RISK SOLUTIONS, et al. 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01824 
CASE NAME: BOYER VS. GLOBAL RISK SOLUTIONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-02118 
CASE NAME: ROBERTS VS. TOWN OF MORAGA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TOWN OF MORAGA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiff's complaint. For the reasons set forth, the demurrer is 
sustained, with leave to amend. 

Facts 

Plaintiff was riding his bicycle on a trail in the Town of Moraga ("Moraga") when his bicycle hit a 
tree root in the path, causing him to fall and sustain physical injuries. Plaintiff filed a pre-litigation 
claim with Moraga, which the town rejected. This lawsuit followed. 

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the complaint 
states a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as 
a whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 
Cal.4th 1, 6.) The Court also considers matters of which the Court can properly take judicial 
notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

Because government liability is statutory, facts material to the elements of the causes of action 
asserted against a public entity must be pled with specificity. (See Brenner v. City of El Cajon 
(2003) 113 Cal.App.4th 434, 439 ["The limited and statutory nature of governmental liability 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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mandates that claims against public entities be specifically pleaded."].) (See also Lopez v. 
Southern California Rapid Transit District (1985) 40 Cal.3d 780, 795.)  

Moraga's Request for Judicial Notice 

Moraga's unopposed request for judicial notice of Plaintiff's complaint and an amended 
government claim Plaintiff filed with the town related to the accident is granted. (Evid. Code 
§ 452(c); Gong v. City of Rosemead (2014) 226 Cal.App.4th 363, 368, fn. 1 ["The court may 
take judicial notice of the filing and contents of a government claim, but not the truth of the 
claim. [Citations omitted.]"].)  

Analysis 

Under a general "Cause of Action - Premises Liability " in his Judicial Council form complaint, 
Plaintiff pleads three counts, Section L-1 (negligence), L-2  (Willful Failure to Warn [Civil Code 
§ 846]) and L-4 (Dangerous Condition of Public Property). Moraga demurs to the complaint as a 
whole and to each of the three counts, which it refers to as "causes of action," on the ground 
that they fail to state a claim against Moraga. 

A demurrer must dispose of a cause of action in its entirety to be sustained. (Daniels v. Select 
Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; Fremont Indem. Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 119.) To sustain the demurrer, the Court must 
determine if Plaintiff can state a viable claim against Moraga under any of the three "counts" or 
theories of liability alleged in the complaint.  

B. Count One – Negligence 

Public entity liability is limited by statute to claims authorized under the Government Claims Act, 
Government Code § 810, et seq. (Hampton v. County of San Diego (2015) 62 Cal.4th 340, 347 
["Under the Government Claims Act, '[a] public entity is not liable for an injury,' '[e]xcept as 
otherwise provided by statute.' [Citations omitted.]"]; Metcalf v. County of San Joaquin (2008) 
42 Cal.4th 1121, 1129 [the Government Claims Act is intended to rigidly limit government 
liability to the delineated circumstances of the statutes].) There is no dispute Moraga is a public 
entity subject to the statutory limitations and immunities of the Government Claims Act. 

In opposition to the demurrer, Plaintiff relies on one case, Toeppe v. City of San Diego (2017) 
13 Cal.App.5th 921 ("Toeppe"), in which the plaintiff asserted only a cause of action for 
dangerous condition of public property. The case does not support Plaintiff's claim under a 
negligence theory; statutory and case law limits public entity liability to the claims authorized 
under the Government Claims Act. (Guzman v. County of Monterey (2009) 46 Cal.4th 887, 897 
["there is no common law tort liability for public entities in California; instead, such liability must 
be based on statute," citing Government Code § 815(a).)  

 C. Count Two – Willful Failure to Warn under Civil Code § 846 

A number of California decisions have held Civil Code § 846 does not apply to public entities in 
light of the comprehensive scheme of the Government Claims Act. (Nelsen v. City of Gridley 
(1980) 113 Cal.App.3d 87, 93-94 ["the thrust of these specific and comprehensive provisions in 
the Tort Claims Act is difficult, if not impossible, to reconcile with an interpretation that Civil 
Code section 846 includes a public entity within its meaning of 'an owner of any estate in real 
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property.' "]; Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148, 156 [public entities 
are not protected by Civil Code § 846, as the Court held in Delta Farms Reclamation Dist. v. 
Superior Court (1983) 33 Cal.3d 699, 710].) The Court in Loeb v. County of San Diego (2019) 
43 Cal.App.5th 421 rejected the plaintiff's claim that the county could be liable for her injuries 
sustained on a path under Civil Code § 846, because plaintiff paid an entry fee for the county 
park, finding the statute is inapplicable to public entities. (Id. at 436 ["Indeed, Civil Code 
'[s[ection 846 does not apply to public entities.' [Citation omitted; italics in original.]," quoting 
Pacific Gas & Electric Co. v. Superior Court (2017) 10 Cal.App.5th 563, 568 fn. 3.])  

Toeppe, supra, 13 Cal.App.5th 921 does not address Civil Code § 846. Based on the trail 
immunity statute, Government Code § 831.4 discussed below, a public entity is not required to 
warn of the dangerous condition of a trail. (Astenius v. State of California (2005) 126 
Cal.App.4th 472, 476 [affirming order sustaining demurrer based on trail immunity statute]; 
Nealy v. County of Orange (2020) 54 Cal.App.5th 594, 604-605 ("Nealy") [bicyclist's claim 
barred by trail immunity statute, regardless of dangerous condition of trail or failure to warn of 
fencing installed on trail].) 

D. Count Three – Dangerous Condition of Public Property and the Trail 
Immunity Statute  

Plaintiff's complaint alleges he "fell on a bicycle path" which "had roots from trees which were 
maintained by the Defendant which protruded through the ground." (Attachment to Compl. 
Prem. L-1.) His amended claim filed with Moraga states the accident happened on a pathway at 
a park, the Moraga Commons. (Moraga RJN No. 2.) 

A public entity may be liable for a dangerous condition of public property under Government 
Code § 835, subject to various immunity statutes. Government Code § 831.4, the trail immunity 
statute, provides that a public entity "is not liable for an injury caused by a condition of: (a) any 
unpaved road which provides access to . . . hiking, riding, including animal and all types of 
vehicular riding,   . . . recreational or scenic areas." It applies to "any trail used for the above 
purposes." (Govt. Code § 831.4(b).) "[S]ection 831.4 gives a governmental entity 'absolute[] 
immun[ity] from liability for injuries caused by a physical defect of a [recreational] trail' [citation] 
[or] '… caused by the condition of any trail described in section 831.4.' [Citations and internal 
quotations omitted.]" (Nealy, supra, 54 Cal.App.5th at 602 [quoting Montenegro v. City of 
Bradbury (2013) 215 Cal.App.4th 924, 929, and holding bicyclist's claim for riding into fencing 
installed across a trail was barred by the trail immunity statute].) 

The statute applies whether the path is paved or unpaved so long as it is used at least in part for 
recreational purposes. (Loeb v. County of San Diego, supra, 43 Cal.App.5th 421, 432; 
Amberger-Warren v. City of Piedmont (2006) 143 Cal.App.4th 1074, 1079 ("Amberger-Warren")  
["the pathway constitutes a trail under accepted definitions because it is a paved pathway 
through a park, and a 'path,' . . . is synonymous with a 'trail.' "].) "This immunity is afforded 'to 
encourage public entities to open their property for public recreational use, because " 'the 
burden and expense of putting such property in a safe condition and the expense of defending 
claims for injuries would probably cause many public entities to close such areas to public use." 
' " (Amberger-Warren, supra, 143 Cal.App.4th at 1078 [quoting Armenio v. County of San Mateo 
(1994) 28 Cal.App.4th 413, 417].) To state a claim against Moraga, Plaintiff must plead facts 
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showing his claim falls outside the scope of the applicable immunity statute. (Nealy, supra, 
54 Cal.App.5th at 602.)  

Plaintiff argues his injury is about the tree, not the trail, because his injury was caused by the 
root of a tree maintained by Moraga, citing Toeppe, supra, 13 Cal.App.5th 921. Toeppe is 
distinguishable.  

In Toeppe, a tree limb fell on the plaintiff while she was standing on a trail. The Court 
distinguished other cases involving trail immunity where the dangerous condition could not be 
separated from the trail itself, because in Toeppe a park visitor could "be injured by a falling tree 
whether she used the trail or simply walked across the grass and was struck by the falling 
branch." (Id. at 928.) In addition, denying immunity to the public entity in Toeppe did not violate 
the policies and purposes of the trail immunity statute, because "the dangerous condition does 
not require the City to improve the trail or alter its design whatsoever.  . . . . Toeppe's claim of a 
dangerous condition does not involve the trail whatsoever." (Id. at 929.) Further, there was a 
factual dispute in the record as to whether the plaintiff was on the trail when the branch fell and 
injured her. (See Plaintiff's Opp., p. 2, ll. 4-7; Toeppe, supra, 13 Cal.App.5th at 932.)  

Here, Plaintiff's bicycle hit a tree root protruding in the trail. The complaint does not allege any 
facts that indicate the accident was unrelated to the condition of the trail itself and could have 
happened anywhere other than on the trail, unlike Toeppe. Courts have repeatedly held a public 
entity is not liable for accidents caused by the failure to maintain a trail, including accidents 
caused by debris on a trail. (Amberger-Warren, supra, 143 Cal.App.4th at 1084 [holding the city 
not liable for an accident caused by debris on a path and stating, "It is well established that the 
immunity covers negligent maintenance of a trail, such as allowing accumulation of debris"]; 
Astenius v. State of California, supra, 126 Cal.App.4th at 474–476 [no public entity liability for 
injury caused by rocks protruding on a trail, stating trail immunity is "absolute" and not 
contingent on the public entity providing warnings]; Loeb v. County of San Diego, supra, 43 
Cal.App.5th at 424-425 [plaintiff's claim for a fall on uneven pavement on a dog park path barred 
by the trail immunity statute]; Carroll v. County of Los Angeles (1997) 60 Cal.App.4th 606, 609-
610 [county absolutely immune from bicyclist's claim for personal injury caused by condition of 
trail].) A claim based on a flawed design or location of a trail is similarly barred by the trail 
immunity statute. (Amberger-Warren, supra, 143 Cal.App.4th at 1084-1085.)  

Conclusion 

Plaintiff's complaint fails to state a claim for relief against Moraga because the legal theories are 
not legally viable against the Town of Moraga as a public entity, and because Plaintiff has not 
alleged facts showing the claim is not barred by the absolute immunity provided under 
Government Code § 831.4. Though the trail immunity statute and cited cases are likely fatal to 
Plaintiff's claim, the Court will grant Plaintiff an opportunity to try to amend, to the extent he can 
do so consistent with the sham pleading doctrine. (See Smyth v. Berman (2019) 31 Cal.App.5th 
183, 195-196; Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 733, fn. 3.) 
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 7.  TIME:  9:00   CASE#: MSC20-02593 
CASE NAME: BOONE VS. FCA US 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY FCA US, LLC 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 2/8/21. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02593 
CASE NAME: BOONE VS. FCA US 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY HILLTOP CHRYSLER JEEP DODGE RAM 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 2/8/21. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-02593 
CASE NAME: BOONE VS. FCA US 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FCA US, LLC 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 2/8/21. 

 

 

 


